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IN THE COURT OF THE DISTRICT JUDGE, :::::::::::::::::::UDALGURI. 

Present : Smti. S. Bora. 

    District Judge, 
    Udalguri. 
 

T.S.(M) No.4/2015. 
     

  Sri Phuleswar Deka, 

  S/o- Sri Gambhir Deka, 

  Vill- Submahaliapara, 

  P.S.- Khairabari, 

  Dist-Udalguri, Assam………………................ Petitioner. 

   -Vs- 

  Smti. Namita Rabha, 

  D/o- Sri Runidhar Rabha, 

  Vill- Saikiapara (Chabukdhara), 

  P.S.- Khairabari, 

  Dist-Udalguri, Assam ……………...............… Respondent. 

Appearance : 

For the petitioner   : Mr. K.Deka, Advocate. 

For the respondent : Mr. T.C. Boro, Advocate. 

 

 Date of argument : 2.6.2017. 

 Date of Judgment : 22.6.2017. 

 

J U D G M E N T 

 This petition is filed u/s-13 (1)(i-a) and (i-b) of the Hindu Marriage 

Act,1955, by petitioner, Sri Phuleswar Deka, praying for dissolution of his 

marriage with the respondent, Smti. Namita Rabha.  

 

2.       The case of the petitioner, in brief, is that the marriage between the 

parties was solemnized on 1.2.2013 in accordance with the Hindu religious 

rites and ceremonies. After marriage the petitioner lived with his wife only for 
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one month in the house of petitioner and the respondent usually started 

quarrelling, misbehaving with the petitioner after one week of marriage 

with utmost fully language and other family members of petitioner without 

any cause and left the house of the petitioner without the permission of 

petitioner and reasonable cause and started to living in her parental house 

willfully. The petitioner has been working as temporarily on contract basis 

as TET, teacher at Rowta in L.P.School and everyday he used to go out 

from his residence to a long distance for his duty. So the petitioner kept 

the respondent at his residence along with his old parents and suggested 

her to look after his sick, aged parents. But at present the willful desertion 

of respondent compels the petitioner to engage co-villager to look after his 

sick and aged parents. The petitioner along with his relatives and villagers, 

several time visited the paternal residence of the respondent after the date 

of 8/3/2013 and persuade her to come and return to the matrimonial 

home. But she consistently refused to do so without showing any proper 

reason. But after a period of six months, i.e. 27/08/2013 the respondent 

falsely filed an F.I.R. against the petitioner at khairabari police station 

alleging, inter-alia, that she was tortured by the petitioner both physically 

and mentally. She also alleged in the said F.I.R. that the petitioner had 

illicit relationship with his sister-in-law and only for that reason he was 

mentally tortured by the respondent. The above FIR was registered as 

Khairabari PS case No.31/13 and after completion of investigation filed 

charge-sheet. After due trial petitioner was acquitted from the case. The 

respondent also with intention to destroy the social reputation and defamed 

the petitioner published a false news in news paper, named as “Adinor 

Sangbud” through the local journalist on dated 29 august ,2013 that the 

petitioner had physically tortured the respondent to maintain illicit relationship 

with sister- in- law of the petitioner. Such false allegation seriously affected the 

social status of the petitioner. From 8/3/2013  till now the respondent has 

been living in the house of her parental without reasonable cause and 

accordingly deserting the petitioner willfully. Yet at present on several request 

by the petitioner, the respondent is not ready to leave her paternal residence 

without reasonable cause. Such a manner and conduct of respondent, false 

allegation against the petitioner shows that the respondent has willfully 
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deserted the petitioner for a period of not less than two years without 

reasonable cause. The marriage with the petitioner and the respondent is 

irretrievably broken down and at no relevant point of time there is any 

chance of getting repaired of the above relationship. There is no hope for 

reconciliation and reunion between the parties in near future. Under the above 

facts and circumstances the petitioner filed this suit praying for dissolution of 

her marriage with the respondent by decree of divorce.  

 

3. The respondent has contested the case by filing  written statement 

denying all the averments made by the petitioner. According to the opposite 

party after passing one week from the solemonisation of marriage the 

petitioner started to torture the opposite party both physically and mentally by 

demanding dowry. The petitioner has kept extramarital affairs with his sister-

in-law. When the opposite party discovered the facts of immoral acts with 

sister-in-law, restricted the immoral acts of the petitioner, then the petitioner 

became angry and started to torture her physical and mental by kicking, 

slapping etc.  Ultimately on 27.8.13 due to unbearable treatment of the 

petitioner she compelled to leave the matrimonial home and had to take 

shelter at her parental home. The marriage between the O.P. and the 

petitioner is irretrievably broken down and there is no chance of re-union 

between the parties. The opposite party prays for permanent alimony of 

Rs.10,00,000/-.   

4. Upon the pleadings of the parties learned predecessor of this court 

framed issues which are as follows:- 

(1)      Whether  the suit is maintainable in its present form and manner ? 

(2)     Whether there is any cause of action for the suit ? 

(3) Whether the respondent treated the petitioner with cruelty? 

(4) Whether the petitioner abandoned the respondent without any just 

cause? 
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(5) Whether the petitioner used to harsh the O/P physically and mentally since 

after marriage when the O/P discovered extramarital relationship? 

(6)     Whether the petitioner is entitled to get a decree as prayed for ? 

(7) To what other relief(s), the parties are entitled to? 

 

5. The petitioner has examined six witnesses including himself in support 

of his case and the respondent has examined three witnesses to substantiate 

her case. I have also heard argument advanced by the parties. 

 

DECISIONS AND REASONS THEREOF 

 

 Issue No. 1,2,3,4 & 5: 

6. The issue No.1,2,3 and 4 are interrelated, so I have taken these four 

issues together for discussion.  

 It appears from the pleadings as well as evidence of the petitioner that 

there is no dispute as regards their marriage. The petition discloses that the 

petitioner took the ground of divorce as desertion by the opposite party 

without any just cause and cruelty to which the respondent has denied. So let 

us see how far the petitioner has able to prove his case on preponderance of 

probability. The petitioner has reiterated his evidence as to what he stated, in 

his evidence. The petitioner has asserted that after marriage the petitioner 

lived with his wife only for one month in the house of petitioner and the 

respondent usually started quarrelling, misbehaving with the petitioner 

after one week of marriage with utmost fully language and other family 

members of petitioner without any cause and left the house of the 

petitioner without the permission of petitioner and reasonable cause and 

started to living in her parental house willfully. The petitioner has been 

working as temporarily on contract basis as TET, teacher at Rowta in 

L.P.School and everyday he used to go out from his residence to a long 

distance for his duty. So the petitioner kept the respondent at his residence 

along with his old parents and suggested her to look after his sick, aged 



 5 

parents. But at present the willful desertion of respondent compels the 

petitioner to engaged co-villager to look after his sick and aged parents. 

The petitioner along with his relatives and villagers, several time visited the 

paternal residence of the respondent after the date of 8/3/2013 and 

persuade her to come and return to the matrimonial home .But she 

consistently refused to do so without showing any proper reason. But after 

a period of six months, i.e. 27/08/2013 the respondent falsely filed an 

F.I.R. against the petitioner at Khairabari police station alleging, inter-alia, 

that she was tortured by the petitioner both physically and mentally. The 

respondent also with intention to destroy the social reputation and defamed 

the petitioner published a false news in news paper, named as “Adinor 

Sangbud” through the local journalist on dated 29 august ,2013 that the 

petitioner had physically tortured the respondent to maintaining illicit 

relationship with sister- in- law of the petitioner. Such false allegation seriously 

affected the social status of the petitioner. From 8/3/2013 the respondent have 

been living in the house of her parental without reasonable cause and 

accordingly deserting the petitioner willfully. PW.1 was cross-examined by the 

opposite party and he had denied all the side of the opposite party. 

 PW.2, Pradip Deka, PW.3, Pabiram Deka, PW.4, Najim Ali, PW.5, Maina 

Deka and PW.6, Nilima Deka have given the same sort of evidence and has 

supported the petitioner in all material' particulars.  

 Denying the case of the petitioner, the respondent in her evidence has 

stated that after passing one week from the solemonisation of marriage the 

petitioner started to torture the opposite party both physical and mental by 

demanding dowry. The petitioner has kept extramarital affairs with his sister-

in-law. When the opposite party discovered the facts of immoral acts with 

sister-in-law, restricted the immoral acts of the petitioner, then the petitioner 

became angry and started to torture her physical and mental by kicking, 

slapping etc.  Ultimately on 27.8.13 due to unbearable treatment of the 

petitioner she compelled to leave the matrimonial home and had to take 

shelter at her parental home. She was cross-examined by the petitioner and 

has denied all the suggestion of the petitioner.  
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 DW.2, Smti. Pameswari Rabha and DW.3, Sri Runidhar Rabha have 

given the same sort of evidence and has supported the respondent in all 

material' particulars. 

 

7. I have carefully perused the evidence on record. The petitioner in his 

evidence narrated different instances how he was humiliated by the opposite 

party. Dispute arose between the parties from the first week of their marriage. 

Now let us see whether the conduct of the opposite party high-lighted in evidence 

can-be termed as cruelty within the meaning of section 13(1)(ia) of the Hindu 

Marriage Act. The opposite party has denied all the allegations made against her of 

cruelty meted out by him and she has stated that it was the petitioner who treated 

her with cruelty. The married life should be assessed as a whole and a few isolated 

instances over a certain period will not amount to cruelty. Cruelty however distinguish 

from the ordinary "wear and tear of married life. It can be decided on the sensitivity 

of the petitioner.  

 

8.  In Samar Ghosh v. Jaya Ghosh, (2007) 4 ScC 511, A three-Judge; Bench, the 

Hon'ble Apex Court laid down certain guide line as regards cruelty which reads as 

under : 

 

  99. Human mind is extremely complex and human 

behaviour is equally complicated. Similarly human ingenuity 

has no bound, therefore, to assimilate the entire human 

behaviour in one definition is almost impossible. What is 

cruelty in one case may not amount to cruelty in other. case. 

The concept of cruelty differs from person to person 

depending upon his upbringing, level of sensitivity, 

educational, family and cultural background, financial position; 

social status, customs, traditions, religious beliefs, human 

values and their value system.  

 

 100. Apart from this, the concept of mental cruelty 

cannot remain static; it is bound to change with the passage 

of time, impact of modem culture through print and electronic 
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media and value system, etc. etc. What may be mental cruelty 

now may not remain a mental cruelty after a passage of time 

or vice versa. There can never be any strait jacket formula or 

fixed parameters for determining mental cruelty in matrimonial 

matters. The prudent and appropriate way to adjudicate the 

case would be to evaluate it on its peculiar facts and 

circumstances while taking aforementioned factors in 

consideration.  

 100(xiv). Where there has been a long period of 

continuous separation, it may fairly be concluded that the 

matrimonial bond is beyond repair. The marriage becomes a 

fiction though supported by a legal tie. By refusing to sever 

that tie, the law in such cases, does not serve the Sanctity of 

marriage; on the contrary, it shows scant regard for the 

feelings and emotions, it may lead to mental cruelty.  

 

9. In Sobha Rani vs Madhu Kar Reddi (1988)1 SC 105,  

the Hon'ble Apex Court defined the concept of cruelty as follows:  

 

"The word 'cruelty' has not been defined in the Hindu 

Marriage Act. It has been Section 13(1)(ia) of the Hindu 

Marriage Act in the context of human conduct or behaviour in 

relation to or in respect of matrimonial duties or obligations. It 

is a course of one which is adversely affecting the other. The 

cruelty may be mental or physical, intentional or unintentional. 

If it is physical, it is a question of fact and degree. It if it 

mental, the inquiry must begin as to the nature of the cruel 

treatment and then as to the impact of such treatment on 'the 

mind of the spouse. Whether it caused reasonable 

apprehension that it would be harmful or injurious to live with 

the other, ultimately, is a matter of inference. to be drawn by 

taking into account the nature of the conduct and its effect on 

the complaining spouse. There may, however, be cases where 

the conduct complained of itself is bad enough and per se 
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unlawful or illegal. Then the impact or the injurious effect on 

the other spouse need not be enquired into or considered. In 

such cases, the cruelty will be established if the conduct itself 

is proved or admitted. The absence of intention · should not 

make any difference in the case, if by ordinary sense in 

human affairs, the act complained of could otherwise be 

regarded as cruelty. Intention is not a necessary element in 

cruelty. The relief to the party cannot be denied on the ground 

that there has been no deliberate or willful ill-treatment.”  

 

10. In the light of above observation, I have scrutinized the evidence of 

the petitioner to see that there has been real mental cruelty or not. The 

petitioner has high-lighted not only one instance, but also several' instances of 

their matrimonial disputes and vividly described all the instances. Apart from 

that the respondent brought an allegation, the petitioner has extra marital 

affairs with his sister-in-law which is really not proven by adducing credible 

evidence. Both parties do not cohabit since 2013 and living separately. O/P-

wife also stated that the petitioner has been tortured her physically and 

mentally. There is allegation and counter allegation made by the parties. 

 

11.  From analysis and evaluation of entire evidence and in the light of the 

observation of the Hon'ble Supreme Court, it is clear that the petitioner has 

proved mental cruelty which comes within the purview of section 13(1)(i-a) of 

the Hindu Marriage Act. I have' also considered the conduct stated in the 

background of several factors, such as social status of the parties, their 

education, physical and mental conditions, customs and tradition. After 

considering all aspects, it is found that the relationship between the parties has 

deteriorated to such extent that it would be impossible for them to live without 

mental agony, torture or distress. Taking into consideration all these facts, I am 

of the considered view that the petitioner's case is found to be more probable 

and he has proved his case on preponderance of probability.  

 

 The Issue No.1,2,3,4 and 5 are decided in favour of the petitioner.  
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ISSUE NO.6 & 7: 

 

12. From the discussion on evidence on record and decision arrived at 

Issues No.1,2,3,4 & 5. It is found that both the parties are living separately in 

an around 3 years. Though the petitioner has proved that he was treated with 

mental cruelty by the opposite party, but the opposite party/respondent also 

prayed for dissolution of marriage with the petitioner in her written statement.  

 

13. In such facts and circumstances, it appears that the marriage between 

the parties has broken down beyond repair and continues of such marriage will 

cause mental agony to the parties and it would also be harmful and injurious 

to the parties, if they will live together. The marital bondage is scattered into 

pieces within a short period. There is no tolerance, adjustment and respecting 

each other. The marriage between the parties only in the name. Such marriage 

is totally unworkable and would be greater source of misery for the parties. This 

being the position, in this case, divorce is the ultimate solution. So, I am of the 

opinion that the petitioner and the opposite party are entitled to get a decree 

of divorce as prayed for freeing the parties from any sort of lingering liabilities 

so that they can start a new chapter in life.  

 

 Hence, the Issues No. 6 & 7 are decided accordingly.  

 

14. Now, I am going to decide permanent alimony. Permanent alimony is to 

be granted taking into consideration the social status, the conduct of the parties, 

the way of living of the spouse and such other ancillary aspects and balancing 

the convenience and inconvenience of the parties. The petitioner is a L.P. TET 

teacher. Salary certificate of the petitioner has not furnished. However, a L.P. 

TET teacher might have salaried more than Rs,18,000/- per month. Hence, I 

am of the considered opinion that it will be justified, if an amount of 

Rs.2,00,000/- (Rs. Two lakhs) only is granted as permanent alimony to the 

respondent. Accordingly I do so.  
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ORDER 

14. The petition is allowed on contest without cost. The marriage between 

the parties Sri Phuleswar Deka and Smti. Namita Rabha, is hereby dissolved by 

a decree of divorce. 

 The petitioner Sri Phuleswar Deka is hereby  

directed to pay Rs.2,00,000/- (Rs. Two lakhs) only as permanent alimony to 

the opposite party Smti. Namita Rabha within a period of 6 months from the 

date of order.  

15. Let a decree be prepared accordingly.  

14. This suit stands disposed of.  

 Given under my hand and seal of this curt on this the 22nd   day of 

June,2017. 

 

(S. Bora) 
District Judge, 

Udalguri. 
Dictated and corrected by me 

 

   (S. Bora) 
District Judge, 

             Udalguri. 

 

 

 
 
 
 
 
 


